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BY THE COW SSI ON:

Verizon New York Inc. (Verizon) filed tariff
amendnents to conply with the Comm ssion’s “Order on Unbundl ed
El enent s” (UNE Rate Order),? which established new rates for
Veri zon’s unbundl ed network el enments (UNEs). These proposed
tari ff amendnments, which included revisions to Tariffs PSC NY
Nos. 1,8,9 and 10, were approved in part and nodified in part by
the Comm ssion in its “Order Approving Conpliance Tariff subject

! Chai rman Hel mer served as Chairman until January 31, 2003.

2 Case 98-C 1357, Proceeding on Mtion of the Conmission to
Exam ne New York Tel ephone Conpany’s Rates for Unbundl ed
Net wor k El enents, Order on Unbundl ed Network El enents (issued
January 28, 2002).
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to Modifications”® (Conpliance Order). Verizon and AT&T

Communi cations of New York, Inc. (AT&T) with WrldCom I nc.
(AT&T/ Wor | dCom) have petitioned for rehearing of the Conpliance
Order. In addition, RCN Tel ecom Service, Inc. (RCN) submtted a

letter in lieu of a brief, to which Verizon responded.

Verizon’s Petition for Rehearing

Veri zon seeks reconsideration of two aspects of the
Compliance Order. First, Verizon argues that the rates for
Digital Trunk Ports, 911/E911 Ports, and Voice Dialing on
I ntegrated Services Digital Network (ISDN) should be restored to
the levels that Verizon set forth inits tariff filing. Second,
Verizon states that “expedite” charges should be available in
t hose i nstances where Verizon nakes good faith efforts to
provi de expedited service, and incurs costs for doing so, but is
unabl e to achieve the shorter provisioning intervals for reasons
beyond its control.

Digital Trunk Port Rate

Aside fromrequiring Verizon to reduce the overal

| ocal switching investnent |evels assuned in Verizon' s cost
studies, the UNE Rate Order al so mandated that a greater
percentage of the investnment be assigned for recovery by the
non-traffic sensitive rate elenents associated with the swtch,
| eaving a small er percentage of the total investnent for
recovery by the traffic sensitive or usage elenments. The

interaction of those two rulings, Verizon notes, neant that

3 Cases 98-C- 1357, 00-C- 1945, Proceeding on Mdtion of the
Commi ssion to Consider Recovery by Verizon and to |Investigate
the Future Regul atory Framework, Order Approving Conpliance
Tariff Subject to Modifications (issued Cctober 15, 2002).
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different adjustnents were required for traffic sensitive and
non-traffic sensitive investnents.*

Verizon argues that the Conpliance Order adopted rates
for Digital Trunk Ports, 911/E911 and | SDN Feat ures/ Voi ce
Dialing that were |lower than those rates that Verizon had set
forth in its conpliance filing.® Verizon notes that the
Compl i ance Order states that there were “various di screpancies”
bet ween Verizon's rates and the conputations by staff. This
“di screpancy,” according to Verizon, is the result of staff
applying a much | ower adjustnent factor (i.e., the total switch
or average factor) to the End Ofice Trunk Port investnents than
Verizon used in its conpliance filing.® This |ower adjustment
factor, which Verizon states was applied only to the End Ofice
Trunk Port and not to other |ocal switching investnents, was an
average of the traffic sensitive and non-traffic sensitive
factors. “By using an adjustnment factor calculated on a total-
switch basis, but applying it selectively, to only some switch
investnment, staff’s conputation set rates that clearly fail to

recogni ze a substantial portion of the switch investnent |eve

* The Conmmission directed that 34% of the investnment be allocated
to traffic sensitive and 66%to non-traffic sensitive (as
conpared with Verizon’s proposed allocation of 64%traffic
sensitive and 36% non-traffic sensitive). Thus, the shift of
investnment to non-traffic sensitive resulted in an increase in
total non-traffic sensitive recovery (conpared with Verizon’s
cost study) and a reduction in traffic sensitive recovery.

> Verizon had filed rates of $190.30/nmonth for the Digital Trunk
Port and 911/E911 Port; staff conputed a rate of $102.40 for
each. Verizon filed a rate of $1.44/nonth for | SDN Voice
Dialing; staff conputed a rate of $1.38/ nonth. The Comni ssion
adopted the rates based on staff’s cal cul ati ons.

® Verizon states that the basic discrepancy is in the cal cul ation
of the End O fice Trunk Port Rate. The two other rates at
i ssue here are derived fromthat rate.
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approved in the UNE Rate Order.”’ Verizon states that the only
justification offered for the calculation is that Verizon made
the sane mstake in the End O fice Trunk Port rate that was

first filed pursuant to the Reconmended Decision® in this case.

Verizon queries whether it should be held to a rate
that clearly fails to recognize a significant portion of the
i nvest ment approved by the Conmission in the UNE Rate Order
nerely because it failed to catch a conputational error that was
made by staff in its own rate calculation. Verizon argues that
there is no question that Verizon and staff were attenpting to
set rates that would achieve the investnent |evels set out in
the UNE Rate Order. Verizon distinguishes this conputationa
error froma dispute over input values or substantive cost study
approaches, where a party nust file an objection or risk waiver
if it fails to do so. Verizon posits that a gross injustice
woul d result if the Comm ssion prevented it fromcorrecting its
original failure to catch the cal culation error because Verizon
woul d recover |ess than the Conmm ssion-authorized investnent
| evel s.

I n response, AT&T/Worl dCom di spute Verizon's position
that the difference between the digital trunk port rate adopted
by the Conm ssion and Verizon’s proposed rate is only a
conput ational error. AT&T/WrldCom state that the digital trunk
port rate set forth by the Conmi ssion is the correct rate
because, based upon their calculation, it is the only rate that
will yield an overall switch investnment of $105 per |ine, as set
out in the UNE Rate Order. [|If the Conmmi ssion granted Verizon's

rehearing petition on this issue, the resulting rate would be

" Verizon Petition for Rehearing, p. 4.

8 Case 98-C 1357, Recommended Decision (issued May 16, 2001).



CASE 98- G- 1357

hi gher than $105 per line. According to AT&T/WrldCom Verizon's
suggestion that the non-traffic sensitive factor be used to
increase the digital port rate would result in a cost
overstatenent, by producing rates in excess of $105 per |ine

i nvest nment .

Wil e asserting that Verizon’s argunents are
substantively in error and shoul d be denied by the Conm ssion,
AT&T/ Wor | dCom agree that Verizon should not be held to rates
resulting froma calculation error in Verizon's rate set forth
in the Recomended Deci sion.®

Di scussi on

The gist of the UNE Rate Order with respect to
switching costs was that the conmpany’s cost study did not
properly allocate switching investnments. Accordingly, the UNE
Rate Order called for less investnents to be recovered from
usage rates and nore investnents recovered from non-usage rates.
Therefore, usage based switching rates were treated as
recovering traffic sensitive costs and flat rate or non-usage
rates were treated as recovering non-traffic sensitive costs.
In general, rates were adjusted by traffic sensitive and non-
traffic sensitive factors, respectively, to recover relatively
nore costs fromnon-traffic sensitive rates and | ess from

traffic sensitive costs.

® I'n support of this position, AT&T/WrldCom state the sanme
argunents were made in their rehearing petition (discussed
i nfra) where AT&T/Wrl dCom argue that the Conm ssion conmtted
an error of |aw by hol ding them accountable for not excepting
to Verizon’s rates that were in the Recormended Deci sion
AT&T/ Wor |l dCom state that Verizon’s argunent validates the
position taken in AT&T/Worl dComi s petition and provides
addi ti onal grounds for granting AT&T/Worl dComis petition on
this issue.
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The essence of Verizon's argunment is that the End
Ofice Trunk Port is a non-traffic sensitive facility and
Verizon focuses on how its cost study assigned swtching
i nvest ment between traffic sensitive and non-traffic sensitive
functions. However, the Comm ssion’s analysis of the allocation
of cost recovery for switching costs between usage sensitive and
non- usage sensitive rates did not accept Verizon' s approach.
Verizon’s claimthat the End Ofice Trunk Port is a non-traffic
sensitive facility is underm ned by the fact a significant
portion of the End Ofice Trunk Port is recovered on a minute-
of -use basis. For these reasons, we reject Verizon's claimthat
all End Ofice Trunk Port investnents are non-traffic sensitive.

Verizon next clains that, by not using the higher non-
traffic sensitive specific adjustnment factor for the End Ofice
Trunk Port investnent, the resulting rates would result in an
under recovery of the allowed investnment. Verizon goes on to
note that the under recovery of investnent would occur unless
there was a corresponding increase in traffic sensitive
i nvestment by applying the average adjustnent factor to traffic
sensitive investnent as well. That is precisely what happened.
The usage based End O fice Trunk Port rate, which is set forth
in Appendi x A of the Verizon Incentive Plan, was established by
applying the total switch or average adjustnent factor. This
application occurred because Verizon used the average adjustnent
factor in conputing Recomrended Decision conpliance rates inits
Brief on Exceptions for trunk rates. Thus, the usage based End
Ofice Trunk Port rate in Appendix A of the Verizon Incentive
Plan is based on the average factor. Having used the average
adj ustnment factor for the End Ofice Trunk Port usage based
rate, it nmakes sense to al so use that same factor for the
remai ning trunk rates consistent with Verizon’s conpliance rates
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inits brief on exceptions. Qherw se Verizon could over
recover its swtching investnent.

Veri zon has not established that the rates set by the
Conmission will result in the recovery of less than the $105 per
line switch investnent established by the Comm ssion. Wile
AT&T/ Wor I dCom cl ai mthat Verizon’s petition, if granted, would
result in rates reflective of a switch investnent higher than
$105 per line, we believe the AT&T/Wrl dCom study has fl aws.
Verizon’s adjustnments to the AT&T/ Worl dCom cal cul ati ons,
al t hough correcting for sone flaws, are also not w thout errors.
Nei t her AT&T/ Worl dConis nor Verizon’s presentations account for
recovery based on the trunk port usage rate. For the reasons
stated above and in the absence of a showi ng by Verizon that the
Comm ssi on-est abl i shed rates woul d prevent the conpany from
recovering the switch investnent of $105 per line, Verizon's
rehearing petition to increase certain End Ofice Trunk Port

rates will be deni ed.

Applicability of “Expedite” Charges
The UNE Conpliance Order concluded that Verizon is

entitled to the higher charge for expedited service only when it
actual ly provides expedited service. To ensure that the
expedite charge is applied in a consistent manner, the
Comm ssion directed Verizon to nodify its tariff to conformto a
simlar provisioninits federal tariff, which states that the
hi gher rate shall not apply in those instances when Verizon does
not conplete the order in less than the standard interval .
Verizon submts that this decision is erroneous.

According to Verizon, the Tel ecommuni cations Act of 1996 (the

10 Conpliance Order, pp. 20 — 21.
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Act) ! and the acconpanying regul ati ons allow the recovery of
Verizon’s costs. Verizon argues that its costs are based on its
efforts to provide expedited service. These costs are still
incurred even where, due to unforeseen circunstances, Verizon is
unable to nmeet the shorter interval. To find that Verizon is
entitled to the higher charge for expedited service only when it
actual ly provi des expedited service would violate the cost
recovery provisions of the Act.

Verizon al so argues that conformng the state tariff
provisions to the federal tariff provisions is not warranted
here as Verizon is required to abide by different terns and
conditions for each tariff. Specifically, Verizon states that
its offering of UNEs is not voluntary, rather, it is required by
the Act and UNEs are priced at Total Elenment Long Run
Incremental Cost (TELRIC). Verizon’s offering of services under
its federal tariff, on the other hand, is part of a |larger set
of rights and obligations that are defined in the federal
tariff. Verizon concludes that “[t]here is no reason why the
two tariffs need to be consistent in this respect, particularly
since they govern totally different suites of products under
terms and conditions that already differ in numerous other
mays.””

AT&T/ Wor | dcom respond that Verizon should not be
permtted to retain the higher charge for expedited service in
t hose instances when it fails to provide the service in the
shorter tine interval. Analogizing this service to a letter
sent by Express Mail, the higher fee for an Express Ml letter

is paid if the letter is delivered within the tinme interval or

11 See 47 USC §252(d).

12 Verizon Petition for Rehearing, p.8.

- 8-
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the fee is returned to the custoner. AT&T/ Wrl dCom argue that
the sane situation is present: either a CLEC woul d pay the
regul ar | oop provisioning non-recurring charge (NRC) and woul d
receive service within the standard interval, or the CLEC woul d
pay the higher NRC and receive service in an expedited tine
period. However, unlike the Postal Service, AT&T/Wrl dCom state
that Verizon only wants to put forth a good faith effort to
provi de the expedited service.

AT&T/ Wor | dCom urges the Conmission to reject these
argunments on several grounds. First, Verizon has no incentive
to provide expedited service without a tariff that provides such
an incentive to deliver the expedited service. Second, the
Comm ssi on has heard these argunents and has already rejected
them hence, there is no reason to revisit them Since Verizon
is not asserting that the Comm ssion has committed an error in
| aw or fact, AT&T/Worl dCom aver that the Comm ssion shoul d
reject these argunents.

Di scussi on

The underlying purpose of the expedited charge is to
permt a CLEC to receive service in a shorter period of tine
provided the CLECis willing to pay the higher charge for the
service. To permt Verizon to retain the expedited charge in
t hose instances when it did not provide the service within the
shorter interval would vitiate the purpose of the charge: a CLEC
woul d be payi ng a higher charge and woul d not be receiving
expedited service. W agree with AT&T/ Wrl dCom that there would
be little, if any, incentive for Verizon to provide the service
in the shorter interval if it were permitted to retain the
expedited charge in those circunstances when service was not
provided in the shorter period of tinme. W disagree with
Verizon's contention that the principle underlying the federal
tariff should not be applied to the state tariff. The notion

-0-
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that one should only pay for services received is on point
irrespective of the nature of the service. Verizon's request

for rehearing on this point will be deni ed.

AT&T/ Wor | dCom Petition for Rehearing
AT&T/ Wor | dCom ask the Comm ssion to reconsider two
issues in the Conpliance Order. First, AT&T/Wrldcom argue that

in the UNE Conpliance Order the Comm ssion erroneously failed to
require Verizon to revise its tariffs to reflect non-recurring
charges (NRCs) based on the 2% fallout rate that the Conmm ssion
al l egedly ordered. Second, AT&T/WorldCom contend that Verizon
unilaterally changed the application of rates pertaining to the
| ease of an Entrance Facility with the result that conpetitors
are subject to an additional fixed charge, wi thout justification
in the record.

Non- Recurring Charges — 2% Fal | out Rate

“Fallout rate” is the percentage of CLEC orders that

cannot be processed el ectronically by Verizon and nust be
handl ed manual | y. AT&T/ Wor| dCom argue that the Conmi ssion
failed to require Verizon to apply a 2% fallout rate, which,
according to AT&T/ Worl dCom was required by the UNE Rate Order
to be applied nore broadly.'® According to AT&T/Worl dCom the
Comm ssion’s finding that “no party excepted to how Verizon
applied the 2% fallout rate recommendation in its ‘RD conpliant

rates’ " is irrel evant because AT&T/ Worl dCom were “specifically

13 The 2% fall out was applied to the Recent Change Menory Access
Center (RCMAC) and the Mechani zed Loop Adm nistration Center
(MLAC). This was consistent with the application of the 2%
fallout rate adopted by the Massachusetts Departnent of
Tel ecomruni cati ons and Energy (Massachusetts DTE), which was
referred to by AT&T in this proceeding before the Judge and
t he Comm ssi on.

14 Conpliance Order, p.16.

-10-
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instructed by the Conm ssion that there was ‘no need to comrent
now on purely conputational issues in order to preserve the
right to raise such issues in connection with the ultimte
conpliance filing.’ " AT&T/Worl dCom argue that they cannot now
be prejudi ced because they followed the instructions in the
letter.

Mor eover, according to AT&T/ Worl dCom the Reconmended
Decision and the UNE Rate Order each specifically adopted the 2%
fallout rate urged by AT&T. |In the Recommended Deci sion,
AT&T/ Wor |l dCom st at e that Judge Linsider specifically rejected
Verizon’s argunent and accepted AT&T s when he st at ed:

“Whil e Verizon contends its fallout rate is
extrenely optim stic, the record does not
show it to have borne its burden of proving
that to be the case. Fallout rates can be
expected to decline as experience is gained
with nore efficient GSS, and it is inportant
that rates here be set on the prem se of
mnimal fallout. Overall, 1 recommend the
2% level advocated by AT&T.”'®

The fact that the Conmi ssion intended that the 2%
fallout rate apply across the board to all NRCs, according to
AT&T/ Wor |l dCom is underscored by Verizon s argunment on
exceptions that “a 2% across-the-board fallout rate would be
n 17

unr easonabl e and contrary to the record in this case.

Verizon’ s general exception was denied, with a single

15 AT&T/ Wor | dCom Petition for Rehearing, p. 2, citing Letter from
Janet Hand Dei xl er, Secretary to the Conm ssion, to Robert D.
Mul vee, Esq., Senior Attorney, AT&T, and Joseph A Post, Esg.,
Regul at ory Counsel, Verizon New York Inc. (July 10, 2001).

16 AT&T/ Wor | dCom Petition for Rehearing, p. 9, citing Reconmended
Deci sion, p. 190 (enphasis supplied by AT&T/ Worl dConm

7 AT&T/ Wor | dCom Petition for Rehearing, p. 9, citing Verizon's
Exceptions to the Recommended Deci sion, p. 79.

-11-
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alteration, the Conm ssion concluding “the Judge had anpl e
record basis for his 2% fallout rate.”?®

Wth regards to the Massachusetts DTE deci si on, which
was referred to by AT&T and in the Recommended Deci sion and the
UNE Rate Order, AT&T/WorldCom suggest it may have generated
confusion. AT&T/Worl dCom explain that “[t]he 1999 Massachusetts
Order adopted a 2% fallout rate and stated that the adoption of
the 2% fallout rate woul d reduce the assigned costs of Bell
Atl antic’s Recent Change Menory Access Center (“RCMAC') and
Mechani zed Loop Adm nistration Center (“MAC’), the two entities
whi ch handle fallout fromthe OSS, to near zero in the NRC
study” [footnote omtted].® However, AT&T/Worl dCom now posit
that “[f]or reasons unique to the particular structure of
Verizon’s cost subm ssion and the record in the Massachusetts
proceedi ng, the 1999 Massachusetts Order did not reference the
TI SOC [ Tel ecom Services Industry Service Order Center].”?

AT&T/ Wor |l dCom state that they are not requesting that
t he Conm ssion order Verizon to | ower the NRCs, but only to make
the NRCs conpliant with the UNE Rate Order. In their view,
Verizon has had this argunent rejected twice and it should not
now be granted due to conmputational errors made by staff.
Further, contrary to Verizon's assertion that staff’s
calcul ations were the “law of the case,” AT&T/Wbrl dCom assert
t hat such was not the case and, as discussed above, were

instructed not to comment on them The Commi ssion, in

18 AT&T/ Wor|l dCom Petition for Rehearing, p. 9 citing UNE Rate
Order, p. 143.

19 AT&T/ Wor | dCom at 15.

20 AT&T/ Wor |l dCom at 16. Application of the 2% fallout rate to
the TISOC, which is an entity that handles fallout fromthe
0SS, would | ower Verizon's non-recurring charges.

-12-
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AT&T/ Wor |l dComis view, has therefore commtted an error of |aw by
hol di ng Worl dCom and AT&T accountabl e for not excepting to
Veri zon’s Recommended Deci si on conpliant rates.

According to Verizon, on the other hand, AT&T/Wrl dCom
have a fundanmental m sunderstanding of the application of the
fallout rate. Verizon states that the Conm ssion could not have
intended that “all work processes that are involved in the
provi sioning of UNEs will be fully automated at | east 98% of the

"2l Fallout, as defined by Verizon, “is properly linmted to

time.
those situations in which orders for valid reason drop out from
a normally electronic (or ‘flowthrough’) process. It has no
rel evance to activities that cannot normally be carried out on a
f1 owt hrough basis. ”?3

Verizon argues that the estinmated Recommended Deci si on
rates support its interpretation of fallout. According to
Verizon, staff did nodify the application of flowthrough
percentages of less than 98% for certain types of processes and
orders. Verizon states that if staff had applied a 2% “manua
processing” rate universally, rates would have been rmuch | ower
and Verizon woul d have excepted. Further, Verizon states that
it excepted to the Recomended Decision’s 2% recomrendation in
one instance, and the Conm ssion agreed with that exception.
Thi s underscores, in Verizon's view, that Verizon understood
that the 2% fallout factor was to be applied to processes that
were not inherently manual in the forward-|ooking construct.
Mor eover, the Comm ssion’s decision to grant the exception
denonstrates that the Commi ssion did not regard the factor as

applicable to an activity where manual work was needed.

2l Verizon response, p. 3.

22 | d.

-13-
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Procedural ly, Verizon argues that AT&T/Wrl dCom are
precluded fromraising this i ssue now because they failed to
except to these rates at the proper tine. AT&T/ WrldConis
statenent that they were instructed not to conment on purely
conput ational issues is, in Verizon's view, inconsistent with
the fact that they did except to other aspects of staff’s
conputations. Further, the application of the 2% factor is a
substantive decision, not a conputational issue. Therefore,
AT&T/ Wor |l dComis decision to raise this issue nowis, according
to Verizon, in violation of Procedural Rule 4.10.

Di scussi on

The question presented is to which of the numerous
activity work centers that are identified in Verizon s non-
recurring cost nodel did the Conmission intend to apply the 2%
fallout rate. AT&T/WrldComclaimit should apply to virtually
all functions. Verizon contends, on the other hand, that the
Comm ssi on coul d not have intended that all work processes that
are involved in the provisioning of UNEs will be fully automated
at |least 98% of the tine.

As a threshold matter, Verizon, citing 84.10(d)(2) of
the Comm ssion’s rules, challenges the petition on procedural
grounds. The position advocated by AT&T was adopted in the body
of the Recommended Deci sion, and the Appendi x to the Recommended
Deci si on, which descri bed how Verizon’s nodel woul d be adj usted,
applied the 2% fallout rate to only two entities. Contrary to
AT&T/ Worl dComis claim the Appendix to the Recommended Deci sion
titled “Sunmary of Reconmended Adjustnments to Verizon's Cost
Studi es” was substantive and provided a concrete application of
t he decisions reached. Thus, AT&T could have, and shoul d have,
excepted. However, because the issue here is what the UNE Rate
Order required, not whether it should be nodified, we turn to
the nerits of the petition.

- 14-
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The Reconmended Decision applied a 2% fallout rate in
the manner set forth in the Appendix to the Recomrended
Decision. That limted 2% application, which did not include
the TISCC, was adopted by the Conmission in the UNE Rate Order.
AT&T/ Worl dComis attenpt to now apply the 2% fallout rate to the
TISOC is sinply not persuasive.

G ven the specific limtation on application of the 2%
fallout rate in the UNE Rate Order, read with the Appendix to
t he Reconmended Deci si on, our decision should be construed as
applying the 2% fallout rate narrowly. Thus, Verizon's filing
will be found to be in conpliance with the Conmmi ssion’s
deci si on.

The pleadings in this case do, however, raise
guestions as to whether the Comm ssion should prospectively
apply the 2% fallout rate to entities that handle fallout from
the order intake portion of the OSS. Because we now understand
that the TISOC is one of the entities that handles fallout from
the order intake process, which is a highly automated process, a
narrow application of the 2% fallout rate nay be incorrect.

Moreover, Verizon's use of a 23% fallout rate for the
TISOC is significantly higher than recent, actual fallout rates.
As Verizon acknow edges in its response to the AT&T/ Worl dCom
rehearing petition, its fallout rate for all UNE orders has
ranged from approxi mately 7% to 10% over the past nine nonths,
and this range reflects a significant decline from 2000. For
t hese reasons, the Commission will, on its own notion, call for
comment on whet her the 2% fallout rate should be applied to the
TISOC. By a separate Notice, the parties will be given a brief
comment opportunity on whether the 2% fallout rate should be
applied to the TI SCC.

-15-
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Entrance Facilities
AT&T/ Wor | dCom posit that, throughout the proceeding,

Verizon defined “entrance facility” as a type of |oop, not part

of the loop nor an additive of the loop.?® Moreover, because of
Verizon’s definition, entrance facilities were not specifically
nmentioned in the Reconmended Deci sion nor the UNE Rate Order.
However, in the conpliance filing, Verizon identified entrance
facilities as “interoffice transport entrance facilities,”
defined as “unbundl ed transport facilities between the [CLEC s]
switch and the [Verizon] serving wire center.”

AT&T/ Wor |l dCom state that there is no record evidence
for this redefinition. Further, while Verizon states that this
is a nere reclassification, AT&T/ WrldCom argue that it would
significantly increase conpetitors’ costs because a CLEC woul d
have to | ease three elenents to create the same circuit, rather
than two. Therefore, conpetitors would now have to pay three
fi xed charges, plus mleage.

AT&T/ Wor |l dCom state that they are not conpl aining
about the validity of entrance facility rates, rather the issue
is whether the application of the rates as set forth in the
conpliance tariff is consistent with the record in this case.
AT&T/ Worl dCom state that it is not. |If Verizon intended that
entrance facilities were to be part of interoffice transport,
then Verizon had the obligation to set that forth in its
testinmony and prove it, which it did not do. AT&T/ Worl dCom
suggest two alternatives. First, the Conmm ssion can direct
Verizon to file tariffs that inplement entrance facilities as
defined throughout the case. O, should the Conm ssion
determ ne that the new definition is proper, then due process

requires that the parties have an opportunity to exam ne and

23 AT&T/ Wor |l dCom Petition for Rehearing, pp. 20-21.

-16-
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litigate the costs of an interoffice transport network that
i ncludes entrance facilities.

Verizon refutes AT&T/Worl dConi s argunent that since
Entrance Facilities were discussed in the | oop section of
Verizon' s testinony, the approved rates cannot be applied to
anyt hing other than | oops. According to Verizon, the facilities
bet ween Verizon's serving Wre Center (SWC) and the CLEC switch
are part of interoffice facilities (IOF), which is explicitly
stated in the FCC s definition of IOF.?* For AT&T/WrldComto
argue that they were unaware of this configuration, according to
Verizon, is not credible. Further, Verizon clearly stated this
construct in response to an interrogatory by the CLEC

Coal i ti on. ?°

RCN Tel ecom Services, |nc.

RCN submitted in lieu of a brief a |letter dated
Decenber 5, 2002 in support of AT&T/WorldComis petition
concerning Entrance Facilities. RCN agrees that Verizon
unilaterally changed the definition of entrance facilities with
the effect that CLECs nust now be collocated at a Verizon
central office at one end of a facility and have a switch at the
ot her end. RCN argues that these two conditions are both
i nconsi stent with FCC precedent and rul es and are, hence,
unlawful . According to RCN, the FCC expressly stated that
“There is no requirenment that a conpetitive LEC collocate at the

i ncunbent LEC s wire center or other facility in order to

24 \eri zon response, pp. 14, 15, citing Local Conpetition Order,
1440.

2> \eri zon response, pp. 15, 16.
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pur chase UNE dedi cated transport.”2® Further, RCN states that

t he FCC does not require that dedicated transport be connected
to a switching facility. Relying on the definition of dedicated
transport, 2’ RCN argues that there is no requirement that a
switch be present at a CLEC s |location, nor is there an order
fromthe FCC requiring such. RCN concludes that the Conmmi ssion
shoul d grant AT&T/ Worl dConis petition on this point and direct
Verizon to file tariffs that renove entrance facilities from
dedi cated transport and add it to the |oop category w thout CLEC
swi tching or collocation requirenents.

Veri zon responded to RCN' s letter on Decenber 10 and
urges the Comm ssion to reject it on several grounds. First,
Verizon states that RCN' s pleading is not authorized by 83.7(c)
of the Commssion’s Rules. In addition to RCN sunmari zi ng AT&T/
Wor 1 dComi s argunents, Verizon states that RCN is introducing new
argunents that are not addressed in AT&T/Wrl dComi s petition.
According to Verizon, introduction of new argunents for
reversing or nodifying an order is not a “response” to a
reconsi deration petition; rather, it is a new and separate
petition seeking rehearing of the Comri ssion’s order on separate
grounds, which has been untinely filed. Such a filing was due
wi thin 30 days of the order, or Novenber 14, 2002. Veri zon

26 RCN at 3, citing Petition of WrldCom Inc. Pursuant to
Section 252(e)(5) of the Communi cations Act for Preenption of
the Jurisdiction of the Virginia State Corporation Conmi ssion
Regardi ng I nterconnection disputes with Verizon Virginia, |nc.
and for Expedited Arbitration, CC Docket Nos. 00-218 and 00-
249, Menorandum Opi ni on and Order, DA 02-1731 (Chief, Wreline
Conpetition Bureau rel. July 17, 2002), 9217.

2147 C.F.R 51.319(d)(1)(A) - Dedicated transport are those
transm ssion facilities “between wire centers owned by the
i ncunbent LECs or requesting carriers, or between swtches
owned by the incunbent LECs or requesting carriers.”
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avers that RCN' s Decenber 6 filing is unauthorized and shoul d be
i gnored by the Conmm ssi on.

Wth respect to the nerits of RCN s claim Verizon
cites Section 5.3.1 of PSC No. 10, which “recogni zes that
coll ocation may not be required where an Entrance Facility (or,
indeed, 10F in general) is accessed or utilized through UNE
conbi nati ons such as UNE-P [UNE-Pl atform, EELs [Expanded
Ext ended Link], or Extended Dedicated Trunk Ports.”?® Positing a
“typi cal EEL arrangenment” as an exanple, Verizon states that the
|OF facilities would be connected at a Serving Wre Center and
at a second Verizon wire center. At the second wire center, the
|OF facilities would be cross-connected to a | oop. This would
not require collocation, even though the Entrance Facilities are
at the CLEC end of the circuit.

Verizon refutes RCN' s contention that a switch is
required at one end of the entrance facilities. Citing PSC No.
10 Section 5.3.1, Verizon states that its tariff “provides for
| OF between | ocations other than carriers’ switches or wire
centers, but in those cases no Entrance Facilities are utilized,

29 |I'n Verizon's

and thus no Entrance Facility changes apply.
view, it is the presence of a carrier’s switch that could
require the use of Verizon's Entrance Facilities; the Entrance
Facilities do not require the use of a swtch.

Di scussi on

The thrust of AT&T/Wbrl dComi s argunent is that

Verizon, in its UNE Conpliance filing, unilaterally expanded the
definition of interoffice transport facilities (1OF) to include

an additional elenment, Entrance Facility. Al though Verizon

28 \eri zon Response to RCN letter at 4.

2% Verizon Response to RCN letter at 6 [footnote omitted].
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contends that its tariff only reclassified entrance facilities
fromloop plant to interoffice plant and does not affect the
validity of the rates, AT&T/Wrl dCom conclude that such rates in
Verizon’s conpliance filing are not consistent with the record
inthis case. |If entrance facilities were to be part of the
interoffice network, then Verizon's testinony should have
clearly said so.

The record in this case reflects a fully litigated
exam nation of the cost studies underlying UNEs proposed by
Verizon. Those cost studies, and the supporting testinony and
exhi bits, addressed the network el enents required to conplete
the interoffice circuit froma CLEC s point of presence through
Verizon's interoffice network to an end-user custoner.

Verizon's testinony specifically defined that, for
cost study purposes, the dedicated interoffice facility el enment
i ncluded transm ssion facilities only between Verizon-owned wire
centers. On the other hand, Verizon Entrance Facility cost
studi es specifically included equi prent configurations used to
provi de a high capacity (DS-1 and above) transport path between
a Verizon central office (or Serving Wre Center) and a
custoner’s prem ses. According to Verizon, the “custoner” may
be a CLEC end-user custonmer, in which case the configuration
woul d conprise a high capacity loop. |If the "custonmer” is a
Verizon whol esal e custoner (i.e., a CLEC), the custoner’s
prem ses would be its wire center or switch | ocation and the
equi pnent woul d be part of the 10OF UNE. Thus, the conpany’s
cost studies appropriately exam ned each elenment of the full 1OF
transport path fromthe CLEC s central office through the
Verizon network to the CLEC s end-user custoner and there does
not appear to be any overlap of charges anong those cost
el ement s.
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The confusion surrounding this issue appears to be
that, in the UNE case, Verizon’s supporting docunentation for
Entrance Facilities was included with the discussion of |oop
plant rather than with interoffice facilities. But the tariff
filing shows Entrance Facility as a part of the I OF transport
path. However, as Verizon points out, the equipnent
configuration studied by Verizon in its Entrance Facility cost
studies is used both in sonme | oops and in sonme | OF arrangenents.
Thus, where applicable, entrance facility is a valid conponent
of interoffice transport.

The application of the rates set forth in the
conpliance tariff is consistent with the record in the UNE case.
The cost studies underlying the individual elenments were part of
the record and all parties had the opportunity to exam ne and
litigate the cost of interoffice transport and entrance
facilities. AT&T/WorldComis request to require Verizon to
change the non-recurring charges associated with Entrance
Facilities will be denied.

Verizon is correct that the Comm ssion should reject
RCN' s letter submtted in lieu of a brief. Introduction of new
argunents that are not addressed in AT&T/Worl dComis petition is
not authorized by 83.7(c) of the Conmi ssion rules. Further,
Veri zon has adequately explained that there is no nerit to RCN s
contention that Verizon is seeking to inpose sone new
collocation or switching requirenents on CLECs that w sh to use

Entrance Facilities.

CONCLUSI ON
The Commi ssion will: deny Verizon' s request to retain
“expedite” charges when Verizon is unable to provision services
within a shorter interval; deny Verizon's request to restore

certain port rates to levels that it set forth in its tariff
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filing; deny AT&T/WorldComis request to direct Verizon to revise
t he non-recurring charges based on the 2% fallout rate, but

i ssue a separate Notice seeking further conment on whether the
2% fallout rate should be applied to the TISOC, and deny
AT&T/ Wor |l dComis request to require Verizon to change the non-

recurring charges associated with Entrance Facilities.

The Conm ssion orders:

1. The rehearing petition filed by Verizon New York
Inc. is denied.

2. The rehearing petition filed by AT&T
Communi cati ons of New York with Worl dCom Inc. is denied.

3. The argunents rai sed by RCN Tel ecom Service, Inc.
inits letter in lieu of a brief are rejected.

4. This proceeding is continued.

By the Conmi ssion,

( SI GNED) JANET HAND DEI XLER
Secretary
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